EEO COMPLAINT INFORMATION

EEO in the Federal Government is a program to ensure equal opportunity in the employment, development, advancement and treatment of civilian employees, former employees and applicants for employment.

It is the right of all people to be protected from discrimination in employment related actions (or non-actions) regardless of their race, color, religion, sex, national origin, age, or disabling condition.  

This information is intended to assist you in understanding the federal and Army EEO complaint process.  Included are pertinent laws; regulations; definitions; tips for preventing and managing complaints; and processing procedures. 

WHAT IS DISCRIMINATION

In its everyday sense, to discriminate against someone means to treat him/her unfavorably in comparison to others.  The term discrimination tends to connote unfair treatment.   However, unfair treatment, per se, may not be equivalent to unlawful employment discrimination.  

Title VII of the Civil Rights Act of 1964, as amended, prohibits discrimination in employment related matters.  Thus the term “Equal Employment Opportunity.”   Within the context of Title VII, discrimination means to treat someone unfavorably in comparison to others based on the individual’s “protected status” - e.g., because of their race, color, religion, sex, age, national origin, or mental/physical disability.

PROTECTED STATUS/BASES FOR DISCRIMINATION COMPLAINTS

RACE

Racial discrimination is present when people are treated differently than others who are similarly situated because they are members of a specific race.  It occurs when individuals are treated differently because of unalterable characteristics, such as physical features, indigenous to their race.  The courts have also found that racial discrimination in employment can occur when employees are treated differently than other employees similarly situated because of their interracial dating or marriages, racially-oriented expression of attitudes and beliefs, and/or membership in racially-oriented groups. 

The courts have been careful to state that minority races are not the sole victims of discrimination. Caucasians if treated differently than others who are similarly situated, have also been found to be have been discriminated against.

COLOR

Color discrimination occurs when individuals are treated differently than others who are similarly situated because of the color of their skin.  This is a separately identifiable type of discrimination, which can also occur in conjunction with race discrimination.  Color discrimination can also occur in the absence of race discrimination when members of the same race are treated differently because of their skin color.  In Felix v. Manquez, 24EPD 279 (D.C.D.C. 1980), the court held that color discrimination is actionable under Title VII.  The Court opinion stated that in view of the mixture of races and ancestral origins in Puerto Rico, where the defendant employee was located, color was the most practical claim to present.

Color discrimination also exists when all brown-skinned persons are treated differently than persons of other colors regardless of the race of the brown-skinned person. Example:  The employer does not hire anyone darker than “café au lait” (coffee with cream), but does hire light-skinned and/or White persons of all races.
Department of Defense Directive dated May 21, 1987, defines racial categories as:

American Indian or      

A person having origins in any of the original people

      Alaskan Native               
of North America, and who maintain cultural                                      

                                            
identification through community recognition

                                               or tribal affiliation.

Asian / Pacific Islander          
A person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian subcontinent, or the Pacific Islands, and Samoa.

Black, not of Hispanic Origin     
A person having origins in any of the black racial 

groups of Africa. Does not include persons of Mexican, Puerto Rican, Cuban, Central or South American, or other Spanish cultures/origins (see Hispanic).

Hispanic                             
A person of Mexican, Puerto Rican, Cuban, Central 

and South America or other Spanish culture/origin.  Does not include those Portuguese culture/origin.

White, not of Hispanic Origin
A person having origins from Europe, North Africa,

or the Middle East. Does not include persons of Mexican, Puerto Rican, Cuban, Central or South American, or other Spanish cultures or origins. This category also includes persons not included in other categories.

RELIGION

Religious discrimination occurs when an employment rule or policy requires a person to either violate a fundamental precept of his or her religion or lose an employment opportunity.  The definition of “religion” is not restricted to the orthodox denominations.  Since the provisions under religion include a lack of belief, atheists are also covered.  The coverage under religion includes all aspects of religious observances and practices as well as beliefs.

The Equal Employment Opportunity Commission (EEOC) guidelines “do not confine the definition of religious practices to atheistic concepts or to traditional religious beliefs.  Under the Guidelines, a belief is religious not because a religious group professes that belief, but because the individual sincerely holds that belief with the strength of traditional religious views.”  The coverage is not limited to worship, but also includes other obligations of church members, such as attendance at church-related business meetings by a minister.

An organization has the obligation to provide reasonable accommodations for the religious practices of an employee or prospective employee unless to do so would create an undue hardship.  An organization also has to reasonably modify a uniformly applied rule or policy to accommodate the religious needs of employees or applicants.

RELIGIOUS ACCOMMODATION

In general, employers are obligated to attempt to accommodate the religious needs of their employees.  Section 707(j) permits discrimination if an employer shows that he is unable to reasonably accommodate an employee’s or an applicant’s religious observance without an undue hardship to the employer’s business or mission. The EEOC guidelines make it clear that an agency is obligated to attempt to accommodate an employee’s or an applicant’s religious needs.  The agency is required to offer the alternative that would least disadvantage the employment opportunities of the requester and not cause undue hardship on the employer.

Reasonable religious accommodation includes such actions as the use of voluntary substitutes and swaps for religious Sabbath and special observances, flexible scheduling, lateral transfer or change of job assignment.

SEX

Sex discrimination cases may be brought under the two different theories of disparate treatment and disparate impact. 

A disparate treatment case involves an organization’s policy, which treats similarly situated men and women differently.  In a disparate impact case, an individual must show that the organization’s policy has a disproportionate adverse impact on persons of one gender.  The organization then has the burden of showing a business necessity for the rule.

The Equal Employment Opportunity Commission’s guidelines concerning “Sex Plus” considerations state that an organization’s rules which forbid or restrict the employment of married women and not married men is sex discrimination.  It reasoned that even though the rule was not directed at all females, the gender of the individual were a factor in the application of the rule.  Further, all written or unwritten employment practices or policies, which exclude applicants or employees from employment opportunities because of pregnancy, childbirth or related medical conditions, are violations of Title VII.

An exception to the requirement of equal treatment without regard to sex is permissible only if sex is a bona fide occupational qualification (BFOQ), which means sex is necessary for authenticity, genuineness, or the normal operation of the job.  Examples are hiring male attendants in a men’s lavatory and female attendants in a women’s lavatory.

SEXUAL HARASSMENT

Sexual harassment is a form of sex discrimination. It is unacceptable conduct at the managerial, supervisory, or employee levels and will not be condoned in any form.  It undermines the integrity of the employment relationship.  Employees have the right to work in an environment free from unsolicited and unwelcomed sexual overtures.  Sexual harassment debilitates morale and interferes in the work productivity of its victims and co-workers.  There are two forms of sexual harassment:  

Quid Pro Quo (Conditional Sexual Harassment):  discrimination for or against an employee on the basis of conduct not related to performance (e.g., taking or refusal to take a personnel action, including promotion of employees who submit to sexual advances, or refusal to promote employees who resist or protest sexual overtures).

Hostile Environment:  deliberate or repeated unsolicited and unwelcomed verbal comments, gestures, or physical contact of a sexual nature in a work place or work related environment that creates an intimidating, offensive, or hostile working environment. 

NATIONAL ORIGIN

National origin discrimination has been broadly defined as including, but not limited to, the denial of equal employment opportunity because of an individual’s or his/her ancestor’s country of origin or because an individual has the physical, cultural, or linguistic characteristics of a particular nation origin group. The EEOC defines national origin discrimination “as including, but not limited to, employment discrimination because of an individual’s, or his or her ancestor’s place of origin, or because of an individual’s physical, cultural, or linguistic characteristics.”  Such as:
1. Marriage to or association with persons of a national origin group.

2. Membership in, or association with, an organization identified with or seeking to promote the interests of national origin groups.

3. Attendance or participation in schools, churches, temples, or mosques, generally used by persons of a national origin group.

4. An individual’s/spouse’s name that is associated with a national origin group. 

ABILITY TO SPEAK ENGLISH

Employers who require that their employees be able to speak English must show that fluency in English is a bona fide occupational qualification or a business necessity for the position in question. Further, an employer’s rule which requires employees to speak English at all times, including their work breaks and lunch time, is one example of an employment practice which discriminates against person whose primary language is not English.  However, an employer may require employees to speak only English at certain times and this would not be discriminatory, if the employer shows that the rule is justified by business necessity.  The employer must clearly inform its employees of the general circumstances under which they are required to speak only English and the consequences of violating the rule.

HARASSMENT

EEOC Guidelines on Discrimination because of National Origin read as follows:

The Commission has consistently held that harassment on the basis of national origin is a violation of Title Viii.  An employer has a duty to maintain a working environment free of harassment on the basis of national origin.  Ethnic slurs and other verbal or physical conduct relating to an individual’s national origin constitute harassment when this conduct:

1. Has the purpose and/or effect of creating an intimidating, hostile or offensive 

working environment.

2. Has the purpose or effect of unreasonably interfering with an individual’s              

work performance.

3. Otherwise adversely affects an individual’s employment opportunities.

AGE

Age discrimination is present if an individual covered under this provision is treated unfavorably in the terms and/or conditions of his/her employment.  The Age Discrimination in Employment Act (ADEA) forbids discrimination based on age for those individuals between the ages of 40 and 70.  However, in the Federal sector there is no upper age boundary. In this case, the law covers everyone 40 and older. An individual is also covered when an employer discriminates in hiring, firing, wage benefits, hours worked, and availability of overtime based on age.  Both individuals can be over age 40.  For instance, a person age 55 years of age can claim another individual who is 42 years old is discriminating against him because of age. 

DISABILITY

Discrimination of the disabled occurs when an employee or applicant is treated differently on the basis of a disabling condition.  It can also happen when an organization fails to make reasonable accommodation for qualified disabled employees and applicants, who are able to meet the requirements of the position through reasonable assistance or modification.  A disabled person is defined as one who has a physical or mental impairment that substantially limits one or more of such person’s major life activities, has a record of impairment, or is regarded as having an impairment.

Major life activities include (but are not limited to) functions such as caring for one’s self, performing manual tasks, walking, seeing, standing, hearing, speaking, breathing, learning, and working.

Has a record means has a history of, or has been classified (or misclassified) as having an impairment that substantially limits major life activities.

DISABILITY ACCOMMODATION

Discrimination exists when an employee or applicant is treated differently based on a disabling condition or when employers fail to make reasonable accommodation efforts for qualified disabled employees and applicants who are able to meet the requirements of the job through reasonable assistance or modification.

A Federal agency is required to make reasonable accommodation to the physical and mental limitations of a qualified applicant or employee unless the agency can demonstrate that accommodation would impose an undue hardship on the operation of its program.  Reasonable accommodation includes such actions as making facilities accessible to and usable by persons with disabilities, job restructuring, part-time or modified work schedules, acquisition or modification of equipment or devices, adjustment or modification of examinations, and sign language interpreters for hearing impaired individuals.  In determining what constitutes an undue hardship, an agency may consider the size and type of its program and the nature and cost of the accommodation.

For purposes of reasonable accommodation, disabled individuals must be qualified for the employment they seek.  With reasonable accommodation- or without it if it is not needed- they must be able to perform essential functions of the job safely. They also must meet experience and education requirements or the criteria for appointment under a special authority.

WHAT IS REASONABLE ACCOMMODATION?   

Reasonable accommodation is just what the words suggest: a logical adjustment to a job and/or the work environment that creates a more efficient or productive work place; enables a qualified person with a disability to perform the duties of that position; or accommodates an employee’s or applicant’s religious practices.

The concept or reasonable accommodation applies to both religion and disability

REPRISAL

A subsequent discrimination complaint may be filed by an individual who claims restraint, interference, coercion, discrimination or retaliation for raising an allegation of discrimination; or for representing one who has alleged discrimination; or for acting as an EEO official in processing such complaints.

CONCENPTS USED TO IDENTIFY DISCRIMINATION

DISPARATE TREATMENT:  
Two people are treated differently  







(unequally or in a disparate fashion).

DISPARATE IMPACT:                 
Someone (or a group) is treated the same

                                                  as someone else.  However, the effect of

                                                  that treatment is unequal or disparate.          

TYPES OF DISCRIMINATION UNDER EEO LAW

1. DISPARATE TREATMENT

Individuals are treated differently in the sense of being treated less favorably or unequally, because of/or for reasons which relate to their:

      Race, Color, Religion, Sex, National Origin, Religion, Age, and/or Disability             

and management fails to offer A LEGITIMATE NON-DISCRIMINATORY REASON FOR THE DIFFERENCE.

This type of discrimination may be the result of:

A. Discriminatory animus (evil intent) – biased attitude or just plain bigotry: e.g.

“Women don’t make good professionals.  They just can’t handle the job.”

B. Accepted beliefs and stereotypes – no “evil intent” just a belief or set of feelings

which nevertheless leads to different treatment: e.g.

“Sure she looks like a good worker, but do you really think that a woman

 would be willing to work the hours we have to?  Especially a woman with a family.  It may cause problems.”

C. Failure to understand what constitutes different treatment – a decision or an

action that makes sense and could be defended except for the fact that it causes different treatment to take place: e.g.

“She is excellent, but I am not gong to assign her over there because

we both know that those guys will not accept a woman’s opinion on 

anything.  It may cause problems.”

This type of discrimination can be determined by COMPARING the ways in which individuals are treated.

2.  DISPARATE IMPACT

Individuals are not treated differently on the surface:  nevertheless, the result of the treatment has a disparate effect or falls more harshly upon a specific group identifiable in terms of:

    Race, Color, Religion, Sex, National Origin, Religion, Age, and/or Disability

when there is no JOB RELATED JUSTIFICATION for the factors which create this disparate impact.

Examples:   
Height and weight requirements, which are not required for successful job performance.

                           
Education and experience requirements, which are not 

related to successful job performance. 

Examinations that do not measure knowledge, abilities, skills and other characteristics needed to do the job.

This type of discrimination can be determined by examining cause and effect relationships (in terms of the characteristics of the group involved) and the necessity or job relatedness of the factor causing them to be adversely affected.

BURDEN OF PROOF AND  

ALLOCATIONS OF BURDENS

DISPARATE TREATMENT

             ELEMENT
          WHO                        BURDEN
            Prima Facie               Complainant            
  Persuasion

Complainant must put forth enough evidence to raise inference of  discrimination.

                  Rebuttal                      Agency                     Production

Agency must articulate nondiscriminatory reasons for its actions.  The complainant must then be given an opportunity to demonstrate the agency’s reasons are pretextual.  The rebuttal must be clearly stated and reasonably specific.

                   Pretext                         Complainant           Persuasion

Complainant must demonstrate that the agency’s proffered reason is a mere pretext for discrimination.

DISPARATE IMPACT

                 ELEMENT                    WHO                        BURDEN 

                 Adverse Impact             
Complainant           

 Proof

Complainant must demonstrate that a policy or practice, neutral on its face, has a disparate impact on his/her protected group.

                  Rebuttal                         Agency                      Production

If complainant has demonstrated adverse impact, the employer is required to produce a legitimate, nondiscriminatory reason for the policy or practice.
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